Venezuela's complaint, after making similar unsuccessful representations to the WTO concerning the United States 2 . However, the Gasoline Dispute case at WTO proved to be a double-edged sword that was not easy to solve.
The United States is the main importer of Venezuelan oil 3 and since the late 1970s, it has been providing Venezuela with expertise and technology to help improve its oil industry. By 1977, almost 50% of the leading Venezuelan firms had economic and financial ties with US companies 4 .
2
The United States is one of Brazil's oil importers. Oil fields in Brazil were discovered in the late 1970s and to respond to the oil crisis of that time Brazil gradually implemented an energy policy which allowed it to reduce its dependence on imported energy products, in particular petroleum. The energy policy which combined conservation and substitution, along with research and the expansion of domestic production, reduced the country's dependence on imported crude oil and made the country an oil exporter.
In the 1980s and 1990s, the US oil industry faced increasing economic difficulties and since the early 1990s, the US market for gasoline has become very competitive -US companies and foreign companies have been in fierce competition to obtain a better position in the market. In addition, the US oil companies have witnessed a decline in domestic sales resulting from foreign competition. These economic problems were aggravated by the fact that the US oil companies were under pressure to meet new environmental requirements and improve the quality of their gasoline. The estimated cost of complying with these environmental regulations was almost US$40 billion 5 . Thus, the US oil companies regarded the new environmental requirements as an opportunity to try to block foreign imports, such as Venezuelan and Brazilian gasoline.
The Petroleum Industry in Venezuela
The petroleum industry is particularly important to Venezuela (See Exhibit 1), where the oil industry plays an important role in its economy. In the 1940s, the Venezuelan government decided to regulate the increasing foreign control of its oil industry. was to reduce its dependence on imported energy products, particularly oil. This was combined with large investments in petroleum substitutes, such as electrical energy and ethanol, and a considerable expansion in research and the exploration and exploitation of domestic oil reserves. In 1974, the Campos Basin field was discovered and the discovery of other fields has followed. 
The US Oil Industry
The United States is a net importer of crude oil and petroleum products. In 1994, imports accounted for more than 50% of the crude oil used in the US and about 10% of finished petroleum products 19 . The US domestic crude oil production peaked in 1970; however, it has been falling since
1986.
Petroleum refining is one of the leading industries in the US when measured in economic terms on the basis of the total value of shipments (See Exhibit 5) 20 . Nevertheless, the US oil industry underwent economic difficulties in the 1980s and 1990 which arose from a number of factors including the following: the increased labor costs, the removal of subsidies and the need to comply with new safety and environmental regulations. In fact as part of the economic difficulties experienced during the 1990s, the US refineries had to comply with environmental regulations that cost an estimated US$35-40 billion. A report by the National Petroleum Council stated that "given the projection of declining refinery use until the end of 1995, recovery of these costs will be difficult until capacity and demand are rebalanced by further capacity shutdowns and/or increased product demand" 21 . According to the American Petroleum Institute, the increase in environmental regulations, particularly the requirements of the Clean Air Act Amendments of 1990, was the most important factor that affected petroleum refining in the 1990s 22 . There was a major concern in the US that, in some cases, it might be cheaper for some refineries to close down partially or even entirely, rather than upgrade facilities to meet the standards of the new environmental regulatory standards.
The Clean Air Act and the Role of the EPA
The Environmental Protection Agency (EPA) was set up on December 2 nd ,1970. -1990) , were designed to "protect and enhance the nation's air resources so as to promote the public health and welfare and the productive capacity of the population".
This legislation authorizes the introduction of comprehensive federal and state regulations to limit emissions from both stationary (industrial) sources and mobile sources.
The CAAA -1990 consists of six Titles. Pursuant to Title I of the CAAA -1990, EPA has established National Ambient Air Quality Standards (NAAQSs) to reduce levels of "criteria pollutants", including carbon monoxide, lead, nitrogen dioxide, particulate matter, ozone, and sulfur dioxide. Title I also authorizes EPA to lay down New Source Performance Standards (NSPSs), which are nationally uniform emission standards for new stationary sources that fall within particular industrial categories.
NSPSs are based on the pollution control technology that is available to that category of industrial source, while granting the affected industries the flexibility to devise a cost-effective means of reducing emissions. In addition, Title I directs EPA to establish and enforce National Emission Standards for Hazardous Air Pollutants (NESHAPs).
Title II of the CAAA -1990 is concerned with mobile sources, such as cars, trucks, buses, and planes. Reformulated gasoline, automobile pollution control devices, and vapor recovery nozzles on gas pumps are some of the mechanisms EPA uses to regulate mobile air emission sources. Title III Title IV implements a sulfur dioxide emissions program which is designed to reduce the formation of acid rain. Title V implemented an operating permit program for all the "major sources"
regulated by the CAAA -1990. One purpose of this operating permit is to include all the air emission requirements that apply to a given facility. Finally, Title VI is intended to protect stratospheric ozone by phasing out the manufacture of ozone-depleting chemicals and restricting their use and distribution 24 .
EPA Gasoline Standards: the PdVSA struggle
In the 1990s, PdVSA was the second largest oil producer in the world and the seventh largest foreign investor in the United States. PdVSA was shipping gasoline to New York with 29.9% of a smog-producing chemical -known as olefins. Olefins lead to the formation of toxic nitrogen oxides.
However, the CAAA -1990 stipulated that the US refineries had to limit the level of olefins in gasoline to 9.2 percent by 1995. After that, only reformulated gasoline (RFG), with reduced emissions of olefins, would be allowed to be sold in the most polluted areas of the country (the Northeast of the United States). On the other hand, conventional gasoline could be sold in the rest of the country. U.S.
oil refineries were concerned about the ambiguity of the legislation since it could allow Venezuela to sell gasoline in the US without respecting the 9.2 percent limit of olefins. There was even greater concern that it would cost US refineries an estimated amount of US$ 35-40 billion to comply with the CAAA -1990 regulations. In view of this real threat, two traditional enemies, the US oil industry and the environmental agencies, acted together to oppose imports of Venezuelan gasoline. The US refineries claimed that the EPA was protecting Venezuela's gasoline industry and damaging the US oil producers. Environmental groups claimed that Venezuela was selling "dirty" gasoline to the US. As the United States was the largest importer of Venezuelan oil (around 65 per cent of the total oil exports), ____________________________________________________________________________________________________________________________ ____________________________________________________________________________________________________________________________ ©FGV-EAESP/RAE 2011 www.fgv.br/gvcasos 8 the new US regulation represented a major problem for PdVSA. As a result, in 1993, it, announced a five-year environmental protection plan that would cost the company over US$ 800 million.
After conducting negotiations with foreign and domestic producers, and in particular with PdVSA, the EPA laid down different standards for domestic and foreign oil refineries. The US refineries were required to establish an "individual historic baseline" through three different methods, which are as follows: Method 1 requires refineries to keep records of the quality and volume of gasoline produced or shipped in 1990. If the relevant data type were not available for Method 1, the domestic refinery had to use Method 2 that allows data type consisting of 1990 gasoline blend stock quality data and 1990 blend stock production records. If neither of these methods was available, the domestic refinery had to use Method 3 data type that consisted of post-1990 gasoline blend stock and/or gasoline quality data modeled in light of refinery changes to show the 1990 gasoline composition. According to EPA, as foreign oil refineries lacked "reliable data" for their gasoline, they had to prove the quality of their 1990 gasoline through a "statutory baseline". Thus the foreign oil refineries were not allowed to use the same three different methods as the US refineries.
PdVSA claimed that it had sufficient data on the quality of the gasoline produced in 1990 and the company was able to fulfill an individual historic baseline through the same methods as the US companies. PdVSA also informed US officials that they should expect an oil shortage as the foreign refiners were not in a position to meet the statutory baseline in a short period of time. Brazilian officials informed EPA that the country would cease to export to the US when the regulations came into effect in 1995, because Brazil did not have the investment capacity to meet the new regulatory standards.
Other foreign refineries claimed that the EPA regulations treated foreigners in a less favorable manner than the US refineries. From the European Union's perspective, investments in reformulated gasoline that complied with the US regulations would not be economically feasible, as the European Union only exported a small amount of gasoline to the US.
After a further round of negotiations in 1994, EPA issued revised regulations that would allow foreign importers to use 1990 data to establish an "individual historic baseline" and demonstrate
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www.fgv.br/gvcasos 9 their willingness to comply with the requirements of reformulated and conventional gasoline, in the same way as the local producers. The EPA inspectors would be granted full access to the foreign refinery so that they could conduct inspections and audits. This regulation was based on the assumption that EPA would be allocated funds in its budget to allow the EPA officials to conduct the inspections and audits outside US territory. However, the US Congress passed a bill prohibiting EPA from allocating funds to pay for inspections and audits required by the revised regulations outside the US. In short, the US Congress overruled the EPA's revised regulation by cutting its funds. Venezuela estimates that these US environmental regulations represent US$150 million in lost sales. Following this, Venezuelan government officials filed a complaint at the WTO claiming that the United States was using non-tariff measures -environmental regulations -to protect the domestic market and bring about unfair and discriminatory trade.
The Battle at the WTO
In 1995, more than 123 nations were members of the newly formed World Trade Organization (WTO). As the United States and Venezuela were both members of the WTO, Venezuela was granted a special forum to hear its trade complaint against the US. Apart from Venezuela, any other WTO oil-exporting country member was entitled to file a complaint against the US regarding the gasoline regulations as well. This was the case of Brazil, a gasoline exporter to the US market that joined Venezuela in its complaint. Moreover, other WTO members that did not export oil to the US, might also be concerned with the US legislation and expected to join the dispute as third parties.
In March 1995, after making unsuccessful representations to the United States, Venezuela Venezuela and Brazil argued that the EPA regulation on gasoline violated Article III:4 of GATT-94 because it accorded less favourable treatment to imported gasoline, (both reformulated and conventional), than to US gasoline. The regulation required imported gasoline to be in accordance with a more stringent statutory baseline whereas US gasoline only had to comply with a US refiner's individual baseline. Furthermore, Venezuela stated that a "US government official had publicly stated that such discrimination was intentionally endorsed as a means of affording protection to US gasoline" 28 . Venezuela and Brazil recalled that EPA did not impose on US refiners the burden of having to change its production procedures, although its gasoline was dirtier than the statutory baseline, but it did impose this requirement on foreign refiners as a result of this new regulation. Furthermore ____________________________________________________________________________________________________________________________ ____________________________________________________________________________________________________________________________ ©FGV-EAESP/RAE 2011 www.fgv.br/gvcasos 11 Brazil and Venezuela insisted that they were not challenging the right of the United States as a sovereign country to introduce legislation to protect the environment and the health of US citizens. On the contrary, they were just requesting the US to introduce rules that were consistent with the WTO Agreements.
The United States replied that the EPA regulations in CAAA -1990 did not treat imported gasoline less favourably than domestic gasoline. The environmental aim of the regulation was to ensure an overall quality for the gasoline sold in the United States market. With regard to the US, domestically-produced gasoline had to be at least as clean as foreign gasoline 29 . In order to protect the environment, "dirty" gasoline had to be banned from the US market. In addition, the gasoline regulations only applied to imported gasoline and not to that produced by foreign refiners. Furthermore, the US argued that the CAAA -1990 fell within the GATT-94 Article XX Exceptions, which allowed countries to adopt measures that are "necessary for the protection of human, animal and plant life or health" (See Exhibit 7). As regards the US, air pollution posed "health risks to humans, animal and plants. Toxic air pollution was a cause of cancer, birth defects, damage to the brain or other parts of the nervous system, reproductive disorders and genetic mutation. It could affect not only people with impaired respiratory systems, but healthy adults and children as well" 30 . The high levels of olefins in the Venezuelan gasoline were not only a threat to the US environment, but also and more importantly, could pose a health risk to the people living in the most polluted areas of the country, the main destination of the Venezuelan gasoline. According to the EPA, motor vehicles emit 75-90% of the carbon monoxide in the air and the olefin levels of the Venezuelan gasoline were three times higher than what was allowed domestically. Thus, the EPA regulation in CAAA -1990 only seeks to protect public health and welfare by reducing emissions of toxic pollutants and is in accordance with Article XX of GATT-94.
In fact, according to the US, the EPA regulation in CAAA -1990 falls within the scope of Article XX, "g": related to the conservation of exhaustible natural resources; and clean air was one of 
